AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

§33.10

§33.10 Payments.

The Office Director, Office of Marine
Conservation, Bureau of Oceans and
International Environmental and Sci-
entific Affairs, will pay the claimant
the amount calculated under §33.9.
Payment will be made as promptly as
practicable, but may be delayed pend-
ing the appropriation of sufficient
funds, should fee collections not be
adequate to sustain the operation of
the Fund. The Director shall notify the
claimant of the amount approved for
payment as promptly as practicable
and the same shall thereafter con-
stitute a valid, but non-interest bear-
ing obligation of the Government.
Delays in payments are not a direct
consequence of seizure and detention
and cannot therefore be construed as
increasing the compensable period for
lost fishing time. If there is a question
about distribution of the proceeds of
the claim, the Director may request
proof of interest from all parties, and
will settle this issue.

§33.11 Records.

The Office Director, Office of Marine
Conservation, Bureau of Oceans and
International Environmental and Sci-
entific Affairs will have the right to in-
spect claimants’ books and records as a
precondition to approving claims. All
claims must contain written authoriza-
tion of the guaranteed party for any
international, federal, state, or local
governmental Agencies to provide the
Office Director, Office of Marine Con-
servation, Bureau of Oceans and Inter-
national Environmental and Scientific
Affairs any data or information perti-
nent to a claim.

§33.12 Penalties.

Persons who willfully make any false
or misleading statement or representa-
tion to obtain compensation from the
Fund are subject to criminal prosecu-
tion under 22 U.S.C. 1980(g). This pro-
vides penalties up to $25,000 or impris-
onment for up to one year, or both.
Any evidence of criminal conduct will
be promptly forwarded to the United
States Department of Justice for ac-
tion. Additionally, misrepresentation,
concealment, or fraud, or acts inten-
tionally designed to result in seizure,
may void the guaranty agreement.
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Subpart A—General Provisions

§34.1 Purpose.

These regulations prescribe the pro-
cedures to be used by the United States
Department of State (STATE) in the
collection of debts owed to STATE and
to the United States.

§34.2 Scope.

(a) Except as set forth in this part or
otherwise provided by law, STATE will
conduct administrative actions to col-
lect debts (including offset, com-
promise, suspension, termination, dis-
closure and referral) in accordance
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with the Federal Claims Collection
Standards (FCCS) of the Department of
the Treasury and Department of Jus-
tice, 31 CFR parts 900-904.

(b) This part is not applicable to
STATE claims against another Federal
agency, any foreign country or any po-
litical subdivision thereof, or any pub-
lic international organization.

§34.3 Exceptions.

(a) Debts arising from the audit of
transportation accounts pursuant to 31
U.S.C. 3726 shall be determined, col-
lected, compromised, terminated, or
settled in accordance with the regula-
tions published at 41 CFR part 102-118.

(b) Debts arising out of acquisition
contracts subject to the Federal Acqui-
sition Regulation (FAR) shall be deter-
mined, collected, compromised, termi-
nated, or settled in accordance with
those regulations (see 48 CFR part 32).

(c) Debts based in whole or in part on
conduct in violation of the antitrust
laws, or in regard to which there is an
indication of fraud, presentation of a
false claim, or misrepresentation on
the part of the debtor or any other
party having an interest in the claim,
shall be referred to the Department of
Justice for compromise, suspension, or
termination of collection action.

(d) Tax debts are excluded from the
coverage of this regulation.

§34.4 Definitions.

For purposes of the section:

(a) Administrative offset means with-
holding funds payable by the United
States to, or held by the United States
for, a person to satisfy a debt owed by
the person to the United States.

(b) Administrative wage garnishment
means the process by which a Federal
agency orders a non-Federal employer
to withhold amounts from a debtor’s
wages to satisfy a debt owed to the
United States.

(c) Compromise means that the cred-
itor agency accepts less than the full
amount of an outstanding debt in full
satisfaction of the entire amount of the
debt.

(d) Creditor agency means the Federal
agency to which a debt is owed.

(e) Debt or claim means an amount of
money which has been determined to
be owed to the United States from any

§34.4

person. A debtor’s liability arising
from a particular contract or trans-
action shall be considered a single
claim for purposes of the monetary
ceilings of the FCCS.

(f) Debtor means a person who owes
the Federal government money.

(g) Delinquent debt means a debt that
has not been paid by the date specified
in STATE’s written notification or ap-
plicable contractual agreement, unless
other satisfactory arrangements have
been made by that date, or that has not
been paid in accordance with a pay-
ment agreement with STATE.

(h) Discharge means the release of a
debtor from personal liability for a
debt. Further collection action is pro-
hibited.

(1) Disposable pay means the amount
that remains from an employee’s cur-
rent basic pay, special pay, incentive
pay, retired pay, retainer pay, or in the
case of an employee not entitled to
basic pay, other authorized pay re-
maining after required deductions for
Federal, State and local income taxes;
Social Security taxes, including Medi-
care taxes; Federal retirement pro-
grams; normal premiums for life and
health insurance benefits and such
other deductions that are required by
law to be withheld, excluding garnish-
ments.

(j) FCCS means the Federal Claims
Collection Standards published jointly
by the Departments of the Treasury
and Justice and codified at 31 CFR
parts 900-904.

(k) Person means an individual, cor-
poration, partnership, association, or-
ganization, State or local government,
or any other type of entity other than
a Federal agency, Foreign Government,
or public international organization.

(1) Salary offset means the with-
holding of amounts from the current
pay account of a Federal employee to
satisfy a debt owed by that employee
to the United States.

(m) Suspension means the temporary
cessation of active debt collection
pending the occurrence of an antici-
pated event.

(n) Termination means the cessation
of all active debt collection action for
the foreseeable future.

(0) Waiver means a decision to forgo
collection of a debt owed to the United
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States, as provided for by a specific
statute and according to the standards
set out under that statute.

§34.5 Other procedures or actions.

(a) Nothing contained in this regula-
tion is intended to require STATE to
duplicate administrative proceedings
required by contract or other laws or
regulations.

(b) Nothing in this regulation is in-
tended to preclude utilization of infor-
mal administrative actions or remedies
which may be available.

(c) Nothing contained in this regula-
tion is intended to deter STATE from
demanding the return of specific prop-
erty or from demanding the return of
the property or the payment of its
value.

(d) The failure of STATE to comply
with any provision in this regulation
shall not serve as defense to the debt.

§34.6 Interest, penalties, and adminis-
trative costs.

Except as otherwise provided by stat-
ute, contract or excluded in accordance
with the FCCS, STATE will assess:

(a) Interest on delinquent debts in ac-
cordance with 31 CFR 901.9.

(b) Penalties at the rate of 6 percent
a year or such other rate as authorized
by law on any portion of a debt that is
delinquent for more than 90 days.

(c) Administrative costs to cover the
costs of processing and calculating de-
linquent debts.

(d) Late payment charges under para-
graphs (a) and (b) of this section shall
be computed from the date of delin-
quency.

(e) When a debt is paid in partial or
installment payments, amounts re-
ceived shall be applied first to out-
standing penalty and administrative
cost charges, second to accrued inter-
est, and then to outstanding principal.

(f) STATE shall consider waiver of
interest, penalties and/or administra-
tive costs in accordance with the
FCCS, 31 CFR 901.9(g).

§34.7 Collection in installments.

Whenever feasible, and except as re-
quired otherwise by law, debts owed to
the United States, together with inter-
est, penalties, and administrative costs
as required by this regulation, should
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be collected in one lump sum. This is
true whether the debt is being col-
lected under administrative offset, in-
cluding salary offset, or by another
method, including voluntary payment.
However, if the debtor is financially
unable to pay the indebtedness in one
lump sum, payment may be accepted in
regular installments. If STATE agrees
to accept payment in installments, it
may require a legally enforceable writ-
ten agreement from the debtor that
specifies all of the terms of the ar-
rangement and which contains a provi-
sion accelerating the debt in the event
the debtor defaults. The size and fre-
quency of the payments should bear a
reasonable relation to the size of the
debt and ability of the debtor to pay. If
possible, the installment payments
should be sufficient in size and fre-
quency to liquidate the Government’s
claim within 3 years.

Subpart B—Collection Actions

§34.8 Notice and demand for payment.

(a) STATE shall promptly hand de-
liver or send by first-class mail to the
debtor at the debtor’s most current ad-
dress in the records of STATE at least
one written notice. Written demand
under this subpart may be preceded by
other appropriate actions under this
part and or the FCCS, including but
not limited to actions taken under the
procedures applicable to administra-
tive offset, including salary offset.

(b) The written notice shall inform
the debtor of:

(1) The basis of the debt;

(2) The amount of the debt;

(3) The date by which payment
should be made to avoid the imposition
of interest, penalties and administra-
tive costs, and the enforced collection
actions described in paragraph (b)(7) of
this section;

(4) The applicable standards for im-
posing of interest, penalties and admin-
istrative costs to delinquent debts;

(5) STATE’s readiness to discuss al-
ternative payment arrangements and
how the debtor may offer to enter into
a written agreement to repay the debt
under terms acceptable to STATE;

(6) The name, address and telephone
number of a contact person or office
within STATE;
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(7) STATE’s intention to enforce col-
lection by taking one or more of the
following actions if the debtor fails to
pay or otherwise resolve the debt:

(i) Offset from Federal payments oth-
erwise due to the debtor, including in-
come tax refunds, salary, certain ben-
efit payments, retirement, vendor pay-
ments, travel reimbursement and ad-
vances, and other Federal payments
due from STATE, other Federal agen-
cies, or through centralized disbursing
from the Department of the Treasury;

(ii) Referral to private collection
agency

(iii) Report to credit bureaus

(iv) Administrative Wage Garnish-
ment

(v) Litigation by the Department of
Justice

(vi) Referral to the Financial Man-
agement Service of the Department of
the Treasury for collection

(vii) Liquidation of collateral

(viii) Other actions as permitted by
the FCCS and applicable law;

(8) The debtor’s right to inspect and
copy records related to the debt;

(9) The debtor’s right to an internal
review of STATE’s determination that
the debtor owes a debt or the amount
of the debt;

(10) The debtor’s right, if any, to re-
quest waiver of collection of certain
debts, as applicable (see §34.18);

(11) Requirement that the debtor ad-
vise STATE of any bankruptcy pro-
ceeding of the debtor; and

(12) Provision for refund of amounts
collected if later decision finds that
the amount of the debt is not owed or
is waived.

(c) Exceptions to mnotice requirements.
STATE may omit from a notice to a
debtor one or more of the provisions
contained in paragraphs (b)(7) through
(b)(12) of this section if STATE deter-
mines that any provision is not legally
required given the collection remedies
to be applied to a particular debt, or
which have already been provided by
prior notice, applicable agreement, or
contract.

§34.9 Requests for internal adminis-
trative review.

(a) For all collection methods for

debts owed to STATE, the debtor may

request a review within State of the ex-

§34.9

istence or the amount of the debt. For
offset of current Federal salary under 5
U.S.C. 5514 for certain debts, debtors
may also request an outside hearing.
See subpart C of this part. This subpart
rather than subpart C applies to collec-
tions by salary offset for debts arising
under 5 U.S.C. 5705 (travel advances), b
U.S.C. 4108 (training expenses), and
other statutes specifically providing
for collection by salary offset.

(b) A debtor requesting an internal
review shall do so in writing to the
contact office by the payment due date
stated within the initial notice sent
under 34.8(b) or other applicable provi-
sion. The debtor’s written request shall
state the basis for the dispute and in-
clude any relevant documentation in
support.

(1) STATE will provide for an inter-
nal review of the debt by an appro-
priate official. The review may include
examination of documents, internal
discussions with relevant officials and
discussion by letter or orally with the
debtor, at STATE’s discretion. An oral
hearing may be provided when the mat-
ter cannot be decided on the documen-
tary record because it involves issues
of credibility or veracity. Unless other-
wise required by law, such oral hearing
shall not be a formal evidentiary hear-
ing. If an oral hearing is appropriate,
the time and location of the hearing
shall be established by STATE. An oral
hearing may be conducted, at the debt-
or’s option, either in-person or by tele-
phone conference. All travel expenses
incurred by the debtor in connection
with an in-person hearing will be borne
by the debtor. All telephonic charges
incurred during the hearing will be the
responsibility of STATE. During the
period of review, STATE may suspend
collection activity, including the ac-
crual of interest and penalties, on any
disputed portion of the debt if STATE
determines that suspension is in the
Department’s best interest or would
serve equity and good conscience.

(2) If after review STATE either sus-
tains or amends its determination, it
shall notify the debtor of its intent to
collect the sustained or amended debt.
If previously suspended, collection ac-
tions will be re-instituted unless pay-
ment of the sustained or amended
amount is received or the debtor has
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made a proposal for a payment plan to
which STATE agrees, by the date spec-
ified in the notification of STATE’s de-
cision.

§34.10 Collection methods.

Upon completion of notice and provi-
sion of all due process rights as listed
in 34.8(b) of this section and upon final
determination of the existence and
amount of a debt, unless other accept-
able payment arrangements have been
made or procedures under a specific
statute apply, STATE shall collect the
debt by one or more of the following
methods:

(a) Administrative offset. (1) Payments
otherwise due the debtor from the
United States shall be offset from the
debt in accordance with 31 CFR 901.3.
These may be funds under the control
of the Department of State or other
Federal agencies. Collection may be
made through centralized offset by the
Financial Management Service
(“FMS”) of the Department of the
Treasury.

(2) Such payments include but are
not limited to vendor payments, sal-
ary, retirement, lump sum payments
due upon Federal employment separa-
tion, travel reimbursements, tax re-
funds, loans or other assistance. For
offset of Federal salary payments
under 5 U.S.C. 5514 for certain types of
debt see subpart C of this part.

(3) Administrative offset under this
subsection does not apply to debts
specified in the FCCS, 31 CFR
901.3(a)(2).

(4) Before administrative offset is in-
stituted by another Federal agency or
the FMS, STATE shall certify in writ-
ing to that entity that the debt is past
due and legally enforceable and that
STATE has complied with all applica-
ble due process and other requirements
as described in this part and other Fed-
eral law and regulations.

(5) Administrative offset of antici-
pated or future benefit payments under
the Civil Service Retirement and Dis-
ability Fund will be requested by
STATE pursuant to 5 CFR 831.1801-1808.

(6) Ezxpedited offset. STATE may ef-
fect an offset against a debtor prior to
sending a notice to the debtor as de-
scribed in §34.8, when:
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(i) The offset is in the nature of a
recoupment,

(i) Offset is executed pursuant to
procedures set out in the Contracts
Disputes Act,

(iii) Previous notice and opportunity
for review have been given, or

(iv) There is insufficient time before
payment would be made to the debtor/
payee to allow prior notice and an op-
portunity for review. In such -case,
STATE shall give the debtor notice and
an opportunity for review as soon as
practicable and shall promptly refund
any money ultimately found not to
have been owed to the Government.

(7) Unless otherwise provided by law,
administrative offset of payments
under the authority of 31 U.S.C. 3716 to
collect a debt may not be conducted
more than 10 years after the Govern-
ment’s right to collect the debt first
accrued, unless facts material to the
Government’s right to collect the debt
were not known and could not reason-
ably have been known by the official
charged with the responsibility to dis-
cover and collect such debts. This limi-
tation does not apply to debts reduced
to a judgment.

(b) Referral to private collection agency.
STATE may contract for collection
services to recover delinquent debts, or
transfer a delinquent debt to FMS for
private collection action, pursuant to
31 U.S.C. 3718, 22 U.S.C. 2716 and the
FCCS, 31 CFR 901.5, as applicable.
STATE will not use a collection agency
to collect a debt owed by a currently
employed or retired Federal employee,
if collection by salary or annuity offset
is available.

(c) Disclosure to consumer reporting
agencies. STATE may disclose delin-
quent debts to consumer reporting
agencies and other automated data-
bases in accordance with 31 U.S.C.
3711(e) and the FCCS, 31 CFR 901.4, and
in compliance with the Bankruptcy
Code and the Privacy Act 5 U.S.C. 552a.

(d) Liquidation of Collateral, if appli-
cable, in accordance with the FCCS, 31
CFR 901.7.

(e) Suspension or revocation of eligi-
bility for loans and loan guaranties, li-
censes, permits, or privileges in accord-
ance with the FCCS, 31 CFR 901.6.
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(f) Litigation. Debts may be referred
to the Department of Justice for litiga-
tion for collection in accordance with
the standards set forth in the FCCS, 31
CFR part 904.

(g) Transfer to FMS. Debts delinquent
more than 180 days shall be transferred
to the Financial Management Service
of the Department of the Treasury for
collection by all available means.
Debts delinquent less that 180 days
may also be so transferred.

(h) Administrative wage garnishment.
STATE may collect debts from a non-
Federal employee’s wages by means of
administrative wage garnishment in
accordance with the requirements of 31
U.S.C. 3720D and 31 CFR 285.11. All
parts of 31 CFR 285.11 are incorporated
by reference into these regulations, in-
cluding the hearing procedures de-
scribed in 31 CFR 285.11(f).

(i) Salary offset. See subpart C of this
part.

Subpart C—Salary Offset

§34.11 Scope.

(a) This subpart sets forth STATE’s
procedures for the collection of a Fed-
eral employee’s current pay by salary
offset to satisfy certain debts owed to
the United States.

(b) This subpart applies to:

(1) Current employees of STATE and
other agencies who owe debts to
STATE;

(2) Current employees of STATE who
owe debts to other agencies.

(c) This subpart does not apply to

(1) Offset of a separating employee’s
final payments or Foreign Service an-
nuity payments which are covered
under administrative offset (See
§34.10(a)),

(2) Debts or claims arising under the
Internal Revenue Code of 1954 (26
U.S.C. 1 et seq.); the Social Security
Act (42 U.S.C. 301 et seq.); the tariff
laws of the United States.

(3) Any adjustment to pay arising out
of an employee’s election of coverage
or a change in coverage under a Fed-
eral benefits program requiring peri-
odic deductions from pay, if the
amount to be recovered was accumu-
lated over 4 pay periods or less.

(4) Any routine intra-agency adjust-
ment of pay that is made to correct an

§34.12

overpayment of pay attributable to
clerical or administrative errors or
delays in processing pay documents, if
the overpayment occurred within the 4
pay periods preceding the adjustment
and, at the time of such adjustment, or
as soon thereafter as practical, the in-
dividual is provided written notice of
the nature and the amount of the ad-
justment and point of contact for con-
testing such adjustment.

(6) Any adjustment to collect a debt
amounting to $50 or less, if, at the time
of such adjustment, or as soon there-
after as practical, the individual is pro-
vided written notice of the nature and
the amount of the adjustment and a
point of contact for contesting such ad-
justment.

(d) These regulations do not preclude
an employee from requesting waiver of
the debt, if waiver is available under
subpart D of this part or by other regu-
lation or statute.

(e) Nothing in these regulations pre-
cludes the compromise, suspension or
termination of collection actions
where appropriate under subpart D of
this part or other regulations or stat-
utes.

§34.12 Coordinating offset with an-
other Federal agency.

(a) When STATE is owed a debt by an
employee of another agency, the other
agency shall not initiate the requested
offset until STATE provides the agency
with a written certification that the
debtor owes STATE a debt (including
the amount and basis of the debt and
the due date of payment) and that
STATE has complied with these regu-
lations.

(b) When another agency is owed the
debt, STATE may use salary offset
against one of its employees who is in-
debted to another agency, if requested
to do so by that agency. Such request
must be accompanied by a certification
that the person owes the debt (includ-
ing the amount and basis of the debt
and the due date of payment) and that
the agency has complied with its regu-
lations as required by 5 U.S.C. 5514 and
5 CFR part 550, subpart K.
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§34.13 Notice requirements before off-
set.

Except as provided in §34.16, salary
offset deductions will not be made un-
less STATE first provides the employee
with a written notice that he/she owes
a debt to the Federal Government at
least 30 calendar days before salary off-
set is to be initiated. When STATE is
the creditor agency, this notice of in-
tent to offset an employee’s salary
shall be hand-delivered or sent by first
class mail to the last known address
that is available to the Department
and will state:

(a) That STATE has reviewed the
records relating to the debt and has de-
termined that the debt is owed, its ori-
gin and nature, and the amount due;

(b) The intention of STATE to collect
the debt by means of deduction from
the employee’s current pay until the
debt and any and all accumulated in-
terest, penalties and administrative
costs are paid in full;

(c) The amount, frequency, approxi-
mate beginning date, and duration of
the intended deductions;

(d) The requirement to assess and
collect interest, penalties, and admin-
istrative costs in accordance with
§34.6, unless waived in accordance with
§34.6(9);

(e) The employee’s right to inspect
and copy any STATE records relating
to the debt, or, if the employee or their
representative cannot personally in-
spect the records, to request and re-
ceive a copy of such records;

(f) The opportunity to voluntarily
repay the debt or to enter into a writ-
ten agreement (under terms agreeable
to STATE) to establish a schedule for
repayment of the debt in lieu of offset;

(g) Right to an internal review or out-
side hearing. (1) An internal review
under §34.9 may be requested in cases
of collections by salary offset for debts
arising under 5 U.S.C. 5705 (travel ad-
vances), b U.S.C. 4108 (training ex-
penses), and other statutes specifically
providing for collection by salary off-
set.

(2) For all other debts, an internal re-
view or an outside hearing conducted
by an official not under the supervision
or control of STATE may be requested
with respect to the existence of the
debt, the amount of the debt, or the re-
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payment schedule (i.e., the percentage
of disposable pay to be deducted each
pay period);

(h) That the timely filing of a request
for an outside hearing or internal re-
view within 30 calendar days after the
date of the notice of intent to offset
will stay the commencement of collec-
tion proceedings;

(i) The method and time period for
requesting an internal review or out-
side hearing;

(j) That a final decision on the inter-
nal review or outside hearing (if one is
requested) will be issued at the earliest
practical date, but not later than 60
days after the filing of the request, un-
less the employee requests and the out-
side hearing official grants a delay in
the proceedings;

(k) That any knowingly false or friv-
olous statements, representation, or
evidence may subject the employee to
disciplinary procedures (56 U.S.C. Chap-
ter 75, 5 CFR part 752 or other applica-
ble statutes or regulations); penalties
(31 U.S.C. 3729-3731 or other applicable
statutes or regulations); or criminal
penalties (18 U.S.C. 286, 287, 1001, and
1002 or other applicable statutes or reg-
ulations);

(1) Any other rights and remedies
available to the employee under stat-
utes or regulations governing the pro-
gram for which the collection is being
made;

(m) That the amounts paid on the
debt which are later waived or found
not owed to the United States will be
promptly refunded to the employee,
unless there are applicable contractual
or statutory provisions to the con-
trary; and

(n) The name and address of the
STATE official to whom communica-
tions should be directed.

§34.14 Request for an outside hearing
for certain debts.

(a) Except as provided in paragraph
(d) of this section, an employee must
file a request that is received by
STATE not later than 30 calendar days
from the date of STATE’s notice de-
scribed in §34.13 if an employee wants
an outside hearing pursuant to
§34.13(g)(2) concerning:

(1) The existence or amount of the
debt; or
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(2) STATE’s proposed offset schedule.

(b) The request must be signed by the
employee and should identify and ex-
plain with reasonable specificity and
brevity the facts, evidence and wit-
nesses which the employee believes
support his or her position. If the em-
ployee objects to the percentage of dis-
posable pay to be deducted from each
check, the request should state the ob-
jection and the reasons for it.

(c) The employee must also specify
whether an oral or paper hearing is re-
quested. If an oral hearing is desired,
the request should explain why the
matter cannot be resolved by review of
the documentary evidence alone.

(d) If the employee files a request for
an outside hearing later than the re-
quired 30 calendar days as described in
paragraph (a) of this section, STATE
may accept the request if the employee
can show that the delay was because of
circumstances beyond his or her con-
trol or because of failure to receive no-
tice of the filing deadline (unless the
employee has actual notice of the fil-
ing deadline).

(e) An employee waives the right to
an outside hearing and will have his or
her pay offset if the employee fails to
file a petition for a hearing as pre-
scribed in paragraph (a) of this section.

§34.15 Outside hearings.

(a) If an employee timely files a re-
quest for an outside hearing under
§34.13(2)(2), pursuant to b5 TU.S.C.
5514(a)(2), STATE shall select the time,
date, and location of the hearing.

(b) Outside hearings shall be con-
ducted by a hearing official not under
the supervision or control of STATE.

(c) Procedure. (1) After the employee
requests a hearing, the hearing official
shall notify the employee of the form
of the hearing to be provided. If the
hearing will be oral, notice shall set
forth the date, time and location of the
hearing. If the hearing will be paper,
the employee shall be notified that he
or she should submit arguments in
writing to the hearing official by a
specified date after which the record
shall be closed. This date shall give the
employee reasonable time to submit
documentation.

(2) Oral hearing. An employee who re-
quests an oral hearing shall be pro-

§34.16

vided an oral hearing if the hearing of-
ficial determines that the matter can-
not be resolved by review of documen-
tary evidence alone (e.g., when an issue
of credibility or veracity is involved).
The hearing is not an adversarial adju-
dication, and need not take the form of
an evidentiary hearing.

(3) Paper hearing. If the hearing offi-
cial determines that an oral hearing is
not necessary, he or she will make a
decision based upon a review of the
available written record.

(4) Record. The hearing official must
maintain a summary record of any
hearing provided by this subpart. Wit-
nesses who provide testimony will do
so under oath or affirmation.

(5) Content of decision. The written de-
cision shall include:

(i) A statement of the facts presented
to support the origin, nature, and
amount of the debt;

(ii) The hearing official’s findings,
analysis, and conclusions; and

(iii) The terms of any repayment
schedules, or the date salary offset will
commence, if applicable.

(6) Failure to appear. In the absence of
good cause shown (e.g., excused ill-
ness), an employee who fails to appear
at a hearing shall be deemed, for the
purpose of this subpart, to admit the
existence and amount of the debt as de-
scribed in the notice of intent. The
hearing official shall schedule a new
hearing date upon the request of the
creditor agency representative when
good cause is shown.

(d) A hearing official’s decision is
considered to be an official certifi-
cation regarding the existence and
amount of the debt for purposes of exe-
cuting salary offset under 5 U.S.C. 5514
only. It does not supersede the finding
by STATE that a debt is owed and does
not affect the Government’s ability to
recoup the indebtedness through alter-
native collection methods under §34.10.

§34.16 Procedures for salary offset.

Unless otherwise provided by statute
or contract, the following procedures
apply to salary offset:

(a) Method. Salary offset will be made
by deduction at one or more officially
established pay intervals from the cur-
rent pay account of the employee with-
out his or her consent.
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(b) Source. The source of salary offset
is current disposable pay.

(c) Types of collection. (1) Lump sum
payment. Ordinarily debts will be col-
lected by salary offset in one lump sum
if possible. However, if the amount of
the debt exceeds 15 percent of dispos-
able pay for an officially established
pay interval, the collection by salary
offset must be made in installment de-
ductions.

(2) Installment deductions. (i) The size
of installment deductions must bear a
reasonable relation to the size of the
debt and the employee’s ability to pay.
If possible, the size of the deduction
will be that necessary to liquidate the
debt in no more than 1 year. However,
the amount deducted for any period
must not exceed 15 percent of the dis-
posable pay from which the deduction
is made, except as provided by other
regulations or unless the employee has
agreed in writing to a greater amount.

(ii) Installment payments of less
than $25 per pay period will be accepted
only in the most unusual cir-
cumstances.

(iii) Installment deductions will be
made over a period of not greater than
the anticipated period of employment.

§34.17 Non-waiver of rights by pay-
ments.

So long as there are no statutory or
contractual provisions to the contrary,
no employee payment (of all or a por-
tion of a debt) collected under this sub-
part will be interpreted as a waiver of
any rights that the employee may have
under 5 U.S.C. 5514.

Subpart D—Collection
Adjustments

§34.18 Waivers of indebtedness.

(a) Waivers of indebtedness may be
granted only as provided for certain
types of debt by specific statutes and
according to the standards set out
under those statutes.

(b) Authorities—(1) Debts arising out of
erroneous payments of pay and allow-
ances. 5 U.S.C. 5584 provides authority
for waiving in whole or in part debts
arising out of erroneous payments of
pay and allowances, and travel, trans-
portation and relocation expenses and
allowances, if collection would be

22 CFR Ch. | (4-1-12 Edition)

against equity and good conscience and
not in the best interests of the United
States.

(i) Waiver may not be granted if
there exists in connection with the
claim an indication of fraud, misrepre-
sentation, fault, or lack of good faith
on the part of the employee or any
other person having an interest in ob-
taining a waiver.

(ii) Fault is considered to exist if in
light of the circumstances the em-
ployee knew or should have known
through the exercise of due diligence
that an error existed but failed to take
corrective action. What an employee
should have known is evaluated under
a reasonable person standard. Employ-
ees are, however, expected to have a
general understanding of the Federal
pay system applicable to them.

(iii) An employee with notice that a
payment may be erroneous is expected
to make provisions for eventual repay-
ment. Financial hardship is not a basis
for granting a waiver for an employee
who was on notice of an erroneous pay-
ment.

(iv) If the deciding official finds no
indication of fraud, misrepresentation,
fault, or lack of good faith on the part
of the employee or any other person
having an interest in obtaining a waiv-
er of the claim, the employee is not
automatically entitled to a waiver. Be-
fore a waiver can be granted, the decid-
ing official must also determine that
collection of the claim against an em-
ployee would be against equity and
good conscience and not in the best in-
terests of the United States. Factors to
consider when determining if collec-
tion of a claim against an employee
would be against equity and good con-
science and not in the best interests of
the United States include, but are not
limited to:

(A) Whether collection of the claim
would cause serious financial hardship
to the employee from whom collection
is sought.

(B) Whether, because of the erro-
neous payment, the employee either
has relinquished a valuable right or
changed positions for the worse, re-
gardless of the employee’s financial
circumstances.
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(C) The time elapsed between the er-
roneous payment and discovery of the
error and notification of the employee;

(D) Whether failure to make restitu-
tion would result in unfair gain to the
employee;

(E) Whether recovery of the claim
would be unconscionable under the cir-
cumstances.

(2) Debts arising out of advances in
pay. b U.S.C. 5524a provides authority
for waiving in whole or in part a debt
arising out of an advance in pay if it is
shown that recovery would be against
equity and good conscience or against
the public interest.

(i) Factors to be considered when de-
termining if recovery of an advance
payment would be against equity and
good conscience or against the public
interest include, but are not limited to:

(A) Death of the employee;

(B) Retirement of the employee for
disability;

(C) Inability of the employee to re-
turn to duty because of disability (sup-
ported by an acceptable medical cer-
tificate); and

(D) Whether failure to repay would
result in unfair gain to the employee.

(ii) [Reserved]

(3) Debts arising out of advances in sit-
uations of authorized or ordered depar-
tures. 5 U.S.C. 55622 provides authority
for waiving in whole or in part a debt
arising out of an advance payment of
pay, allowances, and differentials pro-
vided under this section if it is shown
that recovery would be against equity
and good conscience or against the
public interest.

(i) Factors to be considered when de-
termining if recovery of an advance
payment would be against equity and
good conscience or against the public
interest include, but are not limited to:

(A) Death of the employee;

(B) Retirement of the employee for
disability;

(C) Inability of the employee to re-
turn to duty because of disability (sup-
ported by an acceptable medical cer-
tificate); and

(D) Whether failure to repay would
result in unfair gain to the employee.

(ii) [Reserved]

(4) Debts arising out of advances of al-
lowances and differentials for employees
stationed abroad. 5 U.S.C. 5922 provides
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authority for waiving in whole or in
part a debt arising out of an advance of
allowances and differentials provided
under this subchapter if it is shown
that recovery would be against equity
and good conscience or against the
public interest.

(i) Factors to be considered when de-
termining if recovery of an advance
payment would be against equity and
good conscience or against the public
interest include, but are not limited to:

(A) Death of the employee;

(B) Retirement of the employee for
disability;

(C) Inability of the employee to re-
turn to duty because of disability (sup-
ported by an acceptable medical cer-
tificate); and

(D) Whether failure to repay would
result in unfair gain to the employee.

(ii) [Reserved]

(5) Debts arising out of employee train-
ing expenses. b U.S.C. 4108 provides au-
thority for waiving in whole or in part
a debt arising out of employee training
expenses if it is shown that recovery
would be against equity and good con-
science or against the public interest.

(i) Factors to be considered when de-
termining if recovery of a debt arising
out of employee training expenses
would be against equity and good con-
science or against the public interest
include, but are not limited to:

(A) Death of the employee;

(B) Retirement of the employee for
disability;

(C) Inability of the employee to re-
turn to duty because of disability (sup-
ported by an acceptable medical cer-
tificate); and

(D) Whether failure to repay would
result in unfair gain to the employee.

(ii) [Reserved]

(6) Under-withholding of life insurance
premiums. b U.S.C. 8707(d) provides au-
thority for waiving the collection of
unpaid deductions resulting from
under-withholding of Federal Employ-
ees’ Group Life Insurance Program pre-
miums if the individual is without
fault and recovery would be against eq-
uity and good conscience.

(i) Fault is considered to exist if in
light of the circumstances the em-
ployee knew or should have known
through the exercise of due diligence
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that an error existed but failed to take
corrective action.

(ii) Factors to be considered when de-
termining whether recovery of unpaid
deduction resulting from under-with-
holding would be against equity and
good conscience include, but are not
limited to:

(A) Whether collection of the claim
would cause serious financial hardship
to the individual from whom collection
is sought.

(B) The time elapsed between the
failure to properly withhold and dis-
covery of the failure and notification
of the individual;

(C) Whether failure to make restitu-
tion would result in unfair gain to the
individual;

(D) Whether recovery of the claim
would be unconscionable under the cir-
cumstances.

() Overpayments of Foreign Service an-
nuities. For waiver of debts arising
from overpayments from the Foreign
Service Retirement and Disability
Fund under the Foreign Service Retire-
ment and Disability System or the
Foreign Service Pension System see 22
CFR part 17.

(8) As otherwise provided by law.

(c) Waiver of indebtedness is an equi-
table remedy and as such must be
based on an assessment of the facts in-
volved in the individual case under
consideration.

(d) The burden is on the employee to
demonstrate that the applicable waiver
standard has been met.

(e) Requests. A debtor requesting a
waiver shall do so in writing to the
contact office by the payment due date
stated within the initial notice sent
under §34.8(b) or other applicable provi-
sion. The debtor’s written response
shall state the basis for the dispute and
include any relevant documentation in
support.

(f) While a waiver request is pending,
STATE may suspend collection, includ-
ing the accrual of interest and pen-
alties, on the debt if STATE deter-
mines that suspension is in the Depart-
ment’s best interest or would serve eq-
uity and good conscience.

§34.19 Compromise.

STATE may attempt to effect com-
promise in accordance with the stand-
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ards set forth in the FCCS, 31 CFR part
902.

§34.20 Suspension.

The suspension of collection action
shall be made in accordance with the
standards set forth in the FCCS, 31
CFR 903.1-903.2

§34.21 Termination.

The termination of collection action
shall be made in accordance with the
standards set forth in the FCCS, 31
CFR 903.1 and 903.3-903.4.

§34.22 Discharge.

Once a debt has been closed out for
accounting purposes and collection has
been terminated, the debt is dis-
charged. STATE must report dis-
charged debt as income to the debtor
to the Internal Revenue Service per 26
U.S.C. 6050P and 26 CFR 1.6050P-1.

§34.23 Bankruptcy.

A debtor should notify STATE at the
contact office provided in the original
notice of the debt, if the debtor has
filed for bankruptcy. STATE will re-
quire documentation from the applica-
ble court indicating the date of filing
and type of bankruptcy. Pursuant to
the laws of bankruptcy, STATE will
suspend debt collection upon such fil-
ing unless the automatic stay is no
longer in effect or has been lifted. In
general, collection of a debt discharged
in bankruptcy shall be terminated un-
less otherwise provided for by bank-
ruptcy law.

§34.24 Refunds.

(a) STATE will refund promptly to
the appropriate individual amounts off-
set under this regulation when:

(1) A debt is waived or otherwise
found not owing the United States (un-
less expressly prohibited by statute or
regulation); or

(2) STATE is directed by an adminis-
trative or judicial order to make a re-
fund.

(b) Refunds do not bear interest un-
less required or permitted by law or
contract.
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PART 35—PROGRAM FRAUD CIVIL
REMEDIES

Sec.
35.1 General.
35.2 Definitions.
35.3 Basis for civil penalties and assess-
ments.
Investigation.
Review by the reviewing official.
Prerequisites for issuing a complaint.
Complaint.
35.8 Service of complaint.
35.9 Answer.
35.10 Default upon failure to file an answer.
356.11 Referral of complaint and answer to
the ALJ.
35.12 Notice of hearing.
35.13 Parties to the hearing.
35.14 Separation of functions.
35.15 Ex parte contacts.
35.16 Disqualification of reviewing official
or ALJ.
35.17 Rights of parties.
35.18 Authority of the ALJ.
35.19 Prehearing conferences.
35.20 Disclosure of documents.
35.21 Discovery.
35.22 Exchange of witness lists, statements
and exhibits.
35.23 Subpoenas for attendance at hearing.
35.24 Protective order.
35.25 TFees.
35.26 Form, filing and service of papers.
35.27 Computation of time.
35.28 Motions.
35.29 Sanctions.
35.30 The hearing and burden of proof.
356.31 Determining the amount of penalties
and assessments.
35.32 Location of hearing.
35.33 Witnesses.
35.3¢ Evidence.
35.35 The record.
35.36 Post-hearing briefs.
35.37 Initial decision.
35.38 Reconsideration of initial decision.
35.39 Appeal to authority head.
35.40 Stays ordered by the Department of
Justice.
35.41 Stay pending appeal.
35.42 Judicial review.
35.43 Collection of civil penalties and as-
sessments.
35.44 Right to administrative offset.
35.45 Deposit in Treasury of United States.
35.46 Compromise or settlement.
35.47 Limitations.

AUTHORITY: 31 U.S.C. 3801-3812.

SOURCE: 55 FR 23424, June 8, 1990, unless
otherwise noted.

35.4
35.5
35.6
35.7

§35.1 General.

(a) Basis. This part implements the
Program Fraud Civil Remedies Act of

§35.2

1986, Public Law 99-509, sections. 6101-
6104, 100 Stat. 1874 (October 21, 1986),
codified at 31 U.S.C. 3801-3812. 31 U.S.C.
3809 of the statute requires each au-
thority head to promulgate regulations
necessary to implement the provisions
of the statute.

(b) Purpose. This part establishes ad-
ministrative procedures for imposing
civil penalties and assessments against
persons who make, submit, or present,
or cause to be made, submitted, or pre-
sented, false fictitious, or fraudulent
claims or written statements to au-
thorities or to their agents; and speci-
fies the hearing and appeal rights of
persons subject to allegations of liabil-
ity for such penalties and assessments.

(c) Special considerations abroad.
Where a party, witness or material evi-
dence in a proceeding under these regu-
lations is located abroad, the inves-
tigating official, reviewing official or
ALJ, as the case may be, may adjust
the provisions below for service, filing
of documents, time limitations, and re-
lated matters to meet special problems
arising out of that location.

§35.2 Definitions.

(a) ALJ means an Administrative
Law Judge in the authority appointed
pursuant to 5 U.S.C. 3105 or detailed to
the authority pursuant to 5 U.S.C. 3344.

(b) Authority means the United States
Department of State.

(c) Authority head means the Under
Secretary for Management.

(d) Benefit means, in the context of
‘“‘statement,” anything of value, in-
cluding but not limited to, any advan-
tage, preference, privilege, license, per-
mit, favorable decision, ruling, status,
or loan gurarantee.

(e) Claim means any request, demand,
or submission—

(1) Made to the authority for prop-
erty, services, or money (including
money representing grants, loans, in-
surance, or benefits);

(2) Made to a recipient of property,
services, or money from the authority
or to a party to a contract with the au-
thority—

(i) For property or services if the
United States—

(A) Provided such property or serv-
ices;
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